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ABSTRACT

This study examines the implementation of criminal law policy within the field of taxation, with a particular
emphasis on the application of the ultimum remedium principle and the implications of the repeal of Article 134
of the Law on General Provisions and Tax Procedures (UU KUP). In this context, taxation is understood as an
integral part of criminal legal policy and the enforcement of law concerning tax-related offences that carry
criminal consequences. The study aims to provide policy recommendations for relevant stakeholders in designing
criminal enforcement strategies in taxation, ensuring that the ultimum remedium principle remains the central
reference for maintaining proportionality and justice. The research employs a normative juridical approach,
focusing on regulatory analysis and the examination of legal arguments regarding the impact of Article 134°s
removal on the direction of tax criminal law policy. The findings highlight that the presence of the ultimum
remedium principle in tax law is essential to ensuring a balance between state interests and the protection of
taxpayers' rights. The repeal of Article 134 may give rise to new dynamics in the practice of tax criminal
enforcement, particularly in shaping enforcement strategies that are responsive to current socio-economic
conditions.
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INTRODUCTION

Unitary State of the Republic of Indonesia has undergone several tax law reforms up to the year
2021, culminating in the enactment of Law No. 11 of 2020 on Job Creation. The first tax reform was
implemented in 1983, followed by the second in 1994, the third in 2000, the fourth in 2007, and the fifth
in 2020 through Law No. 11/2020. These reforms aim to ensure the continuity of national development
as envisioned in the fourth paragraph of the Preamble to the 1945 Constitution. Today, taxes serve as
the backbone of national development funding. This is in accordance with Article 23A of the 1945
Constitution, which states that taxes are a source of financing for development implementation. In
addition to their fiscal function, taxes are also utilised by the government as a regulatory tool to guide
citizens to contribute to national development, including when the state needs to adjust the national
budget (APBN). The budgetary function of taxation refers to the state's effort to maximise revenue into
the national treasury. As with other legal norms, tax regulations serve to regulate society in various
areas, including economic, technological, and political spheres.

In the context of taxation, criminal law policy not only functions as a guideline for detecting
violations or imposing sanctions but also aims to enhance taxpayer compliance. The contribution to
increased state revenue is closely linked to the level of taxpayer compliance. The Directorate General
of Taxes has continuously intensified efforts to promote taxpayer compliance and has encouraged tax
officers to take firmer action against uncooperative taxpayers. Non-compliance can manifest in both
active and passive resistance by individuals or legal entities seeking to avoid their tax obligations. Such
irresponsible actions have caused substantial losses to the state, amounting to billions of rupiah.
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Legal instruments serve a crucial role in measuring the level of taxpayer compliance. Non-
compliance can be significantly reduced if criminal law policy elements are integrated into the tax
system. Low levels of tax compliance have been the basis for the development of legal policies aimed
at addressing weaknesses in the tax collection system. The government has long sought to incorporate
criminal law dimensions—either wholly or in part—into tax regulations. Several regulations, such as
the Indonesian Penal Code (KUHP), the Law on the Eradication of Corruption, and the series of
amendments to the Law on General Provisions and Tax Procedures (KUP), contain provisions regarding
the application of administrative and criminal sanctions for tax violations. Although these provisions
are lex specialis, they remain subject to the basic principles of criminal law as set forth in the KUHP.
Outside the Penal Code, administrative sanctions under lex specialis are also applied to regulate certain
legal sectors. Nonetheless, these norms can still be interpreted systematically by referring to the general
principles set out in Book I of the Penal Code, as the fundamental principles of criminal law still apply
to criminal acts in the field of taxation (strafbaar feit). The relevant articles distinguish between
violations committed due to negligence and those involving intentional misconduct. Furthermore,
Article 42 paragraph (2) of Law No. 6 of 1983 includes provisions on criminal sanctions as stipulated
in Articles 39 and 41 paragraph (2), classifying such conduct as criminal offences.

RESEARCH METHOD

This study employs a normative juridical approach, which is based on legal materials to examine
relevant legal theories, principles, and statutory regulations concerning the research subject. The
normative juridical method also referred to as doctrinal or literature-based research—focuses on
analysing legal norms and reasoning found within the applicable laws and doctrines related to criminal
law policies in the taxation sector, particularly those embedded in Law No. 28 of 2007 in conjunction
with Law No. 11 of 2020 on Job Creation.! The approach employed in this research is a normative juridical
approach, which is also referred to as doctrinal legal research or literature study. The main issue analysed
concerns how criminal law policy is formulated and implemented as a legal instrument to address various types
of tax crimes, based on the provisions of Law No. 28 of 2007 in conjunction with Law No. 11 of 2020 on Job
Creation..

DISCUSSION

In several countries, tax law has developed into a distinct field of legal study, with its own specialised
focus. Law No. 16 of 2009 concerning the General Provisions and Tax Procedures, in Article 1 point 1, defines
tax as a mandatory contribution owed by individual or corporate taxpayers to the state, which is coercive in
nature and based on legal provisions. This contribution is made without direct compensation and is intended for
the benefit of the state and the welfare of society. Tax is a fiscal instrument of the state, imposed under statutory
regulations and characterised by its compulsory nature. It does not provide a direct, reciprocal benefit to the
taxpayer, but is used to finance public expenditures and support national interests.> The element of "being
enforceable" in the context of taxation implies that if tax obligations are not fulfilled or remain unpaid, they may
be collected through coercive measures. Such enforcement actions may include the issuance of a warrant of
collection (surat paksa), asset seizure, and even detention. Nevertheless, tax payments are not accompanied by
any direct or specific compensation to the taxpayer. This distinguishes taxes from retribution, where the benefits
of the payment can be directly experienced or clearly identified by the payer.® Pancasila can be linked to the
concept of taxation as originating from the people, whereby the funds are managed by the state to finance routine

! Wahyudi, Ayu W. Wirawan. “Perlindungan Hukummasyarakat Terhadap Kewajiban Vaksinasi Covid 19
Dalam Rangka Penanggulangan Pandemi Corona Virus Disease19”, Res Nullius 4, No.1, (2022):60
2 Rochmat Soemitro, 2011, Asas dan Dasar Perpajakan, Rafika Aditama, Bandung, hlm. 1
3 Ida Zuraida dan L.Y. Hari Sih Advianto, 2011, Penagihan Pajak: Pajak Pusat dan Pajak Daerah, Ghalia
Indonesia, Bogor, him. 3
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government expenditures. These include, for example, the payment of salaries for members of the Indonesian
National Armed Forces (TNI), the National Police (Polri), and civil servants (ASN), who play a central role in
maintaining public order, security, and providing services to the general public. If there is a surplus from these
routine expenditures, the remaining funds may be allocated for investment, the returns of which will be
reintegrated into the state treasury as a continuing source of funding aimed at enhancing public welfare.* A
fundamental characteristic of taxation is the flow of funds from the public, as taxpayers, to the state treasury.
Tax collection is based on statutory provisions, making it compulsory in nature. There is no direct or tangible
compensation received by the taxpayer in return. The tax revenue is utilised by the state to finance various types
of public expenditures, which ultimately aim to promote the welfare of the entire population.’

1.

Criminal Law Policy Concerning General Provisions and Tax Procedures

Tax law is a branch of public law. Although it falls within the scope of administrative public
law, it has distinctive characteristics due to the influence of civil law relations between the taxpayer
and the state, which give rise to reciprocal rights and obligations, including in the field of taxation.
In the context of state administrative law, tax law functions as a legal instrument to ensure order in
the legal relationship between individuals and the state, particularly in the fulfilment of obligations
and the exercise of rights.

As part of administrative law, tax legislation also includes provisions on administrative
sanctions. Sanctions within the tax system may be imposed in the form of interest charges,
increased fines, and the revocation of certain rights, such as the cancellation of taxable entrepreneur
(PKP) status or the right to credit input tax under specific conditions. However, the regulation
concerning the revocation of the right to credit input tax was removed following the enactment of
Law No. 11 of 2020 on Job Creation, which was later revised through Government Regulation in
Lieu of Law (Perppu) No. 2 of 2022 and Law No. 6 of 2023 on Job Creation.

Initially, administrative state law recognised only administrative sanctions, similar to the
civil law approach, which includes civil penalties. In the context of taxation, this approach has
evolved to incorporate specific elements of criminal law, applicable to particular subjects, namely
taxpayers and tax officials. Consequently, the mechanism of tax sanctions is part of a specialised
administrative legal regime (lex specialis) and does not fall within the domain of corruption crime.®

Setiap negara menetapkan norma hukum pidana yang berisi larangan atau perintah tertentu,
disertai sanksi bagi pelanggarnya. Ketentuan tersebut juga mengatur waktu dan kondisi apa sebuah
sanksi pidana dapat digunakan serta bagaimana pelaksanaannya yang bersifat memaksa oleh
negara. Hukum pidana dari sebuah sistem hukum demi menjaga ketertiban dan ketenteraman
sosial, yang merupakan konsekuensi dari terbentuknya negara berdasarkan kesepakatan
masyarakat demi tercapainya ketertiban, perdamaian, dan tujuan bersama.’

The Legal Position of Tax Law in Indonesia

In general, taxation is a normative instrument within positive law that is classified as a
component of state administrative regulation under the category of public law. It governs the rights
and obligations between individuals (the public) and the government.

4 Agus Iskandar, ”Analisis Yuridis Terhadap Kebijakan Pemungutan Pajak Di Indonesia”, Keadilan Progresif
11, No.2, (2021): 121

5 Niru A. Sinaga, ”Pemungutan Pajak Dan Permasalahannya Di Indonesia ”, Jurnal Ilmiah Hukum Dirgantara 7,
No 1(2016):143

¢ Bina Y., Paruhum A.S. Hutauruk, ”Ultimum Remedium Dalam Hukum Pidana Pajak: Teori Dan Praktik”,
Scientax 4, No.1, (2022):112

7 Bina Yumanto, dkk., ”Ultimum Remedium Dalam Hukum Pidana Pajak:Teori Dan Praktik”, Scientax 4, No.1,
(2022):112
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Tax legislation, similar to other branches of law, provides both administrative and criminal
sanctions to ensure the validity and effectiveness of its application. Beyond its function as a
regulatory tool for economic policy, tax law plays a central role in state budgeting, serving as a
mechanism for financing both routine and national development expenditures. Its purpose is to
ensure the proper implementation of tax obligations so that tax law can effectively regulate
government spending and broader national economic management.

Conflicts between the state (the fiscal authority) and citizens (taxpayers) often arise,
particularly in the administrative enforcement of tax obligations. Although tax law is positioned
alongside administrative law, it has unique characteristics—namely, the legal relationship that
emerges from civil agreements between the taxpayer and the state, or even between taxpayers
themselves. Consequently, tax law is a form of public law that is closely connected to civil law
and, in some cases, to customary law elements.

Criminal sanctions in taxation aim to enhance taxpayer compliance, safeguard national
sovereignty in revenue collection, prevent acts that could harm state finances, and raise public
awareness about civic duties. Furthermore, the purpose of taxation aligns with the goals of the
Indonesian government as outlined in the fourth paragraph of the Preamble to the 1945
Constitution. Tax law can be viewed as a vital instrument for social engineering and criminal
policy, given its strategic role in shaping public behaviour, supporting social objectives, and
strengthening legal enforcement. Tax law also plays a role in wealth redistribution. It can be
structured to reduce social and economic inequality through progressive tax rates, promote socially
beneficial behaviour through tax incentives, discourage negative behaviour such as hedonism, and
stimulate investment and economic growth. As a tool of criminal policy, tax law seeks to prevent
tax evasion, combat money laundering, address economic crimes, and facilitate international
cooperation.

The application of criminal sanctions in taxation remains a subject of debate, as such
sanctions by their punitive nature impose hardship and retributive consequences on fundamental
rights. These measures must therefore be evaluated in the broader context of their societal impact.
In reality, the current legal system often prioritises criminal sanctions as the first response rather
than the last resort in resolving legal issues, even in cases of administrative violations In the field
of tax administration, many administrative laws impose criminal sanctions such as imprisonment
or fines directly in response to violations, even though such violations could be adequately resolved
through alternative means, such as administrative or civil sanctions. This reflects a tendency toward
overcriminalisation, where criminal penalties are viewed as the primary solution. Such a system
may result in excessive punishment and deterrence that infringes upon the fundamental rights of
taxpayers. Since criminal law is retributive in nature, its application in this context often lacks
social benefit and may, in fact, lead to injustice.

Criminal sanctions should be reserved for acts that are inherently wrongful (mala in se), i.e.,
acts universally deemed harmful, such as murder or theft. However, in many instances, criminal
penalties are imposed on actions classified merely as mala prohibita, namely those considered
unlawful solely because they are prohibited by statute such as administrative violations. This raises
a critical question: is the suffering inflicted (such as imprisonment) proportionate to the nature of
the violation? The criminalisation of tax violations, if overly relied upon, can lead to
overcriminalisation, whereby previously non-criminal acts suddenly become criminal merely
through statutory regulation. Such an approach risks creating legal uncertainty and injustice,
particularly when the imposed sanctions are excessively severe for conduct that is not intrinsically
wrongful.

3. Criminal Law Policy After the Abolition of Article 13A of the Tax General Provisions Law
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The elucidation of Article 38 of Law No. 28 of 2007, which amends Law No. 6 of 1983 for
the third time, confirms that violations of tax administrative obligations may be subject to
sanctions, initially through the issuance of a tax assessment or collection letter, and also regulates
specific criminal tax offences. This article addresses actions that are not categorised strictly as
criminal offences nor merely as administrative violations.

Negligence in this context is understood as carelessness, inattentiveness, or lack of due
diligence in fulfilling tax obligations, which may result in losses to state revenue. Furthermore, the
provision stipulates that the act of submitting, or failing to submit, a tax return (SPT) containing
inaccurate or incomplete information is classified as a criminal offence constituting a violation.

In addition, under the now-revoked Article 13A, a first-time violation was not subject to
criminal sanction. However, the taxpayer was still obligated to settle the outstanding tax liabilities
along with an administrative penalty amounting to 200% of the underpaid tax, as determined by
the Underpayment Tax Assessment Letter (Surat Ketetapan Pajak Kurang Bayar, SKPKB).?
Furthermore, the interpretation of Article 38 indicates that acts of negligence such as failure to
submit, or submitting an inaccurate or incomplete tax return (SPT) are classified as criminal
offences, although subject to mitigating criteria. The use of the term "may" (dapat) in the provision,
if understood merely as a potential option, may lead to ambiguity in terms of legal certainty.
Therefore, such interpretation requires reinforcement through the opinion of independent experts
to ensure a more objective legal understanding. If the negligent act is repeated or committed more
than once, the offender may be subject to criminal sanctions. The form of punishment includes
imprisonment for a minimum of three months and a maximum of one year. In cases of recurrence,
the law enforcement process must follow the formal stages of criminal procedure, starting from
preliminary evidence examination to prosecution in court.

The elucidation of Article 13A of the Tax General Provisions and Procedures Law (Undang-
Undang KUP) states that criminal sanctions are intended as a measure of last resort (ultimum
remedium) to encourage taxpayer compliance with tax obligations.’ First-time tax offenders are
exempted from the provisions of Article 38, meaning they are not subject to criminal sanctions but
are instead only liable for administrative penalties. Therefore, taxpayers who are found to have
committed violations due to negligence espite potentially causing losses to state revenue shall not
be subjected to criminal punishment.'

Articles 38 and 13A of the previous Tax General Provisions and Procedures Law (KUP
Law) reflected the principle that criminal sanctions in taxation serve as an ultimum remedium (a
last resort). In other words, criminal punishment was applied only when other legal remedies could
not resolve a legal violation. However, this provision was revoked following the enactment of the
Job Creation Law (Undang-Undang Cipta Kerja). Offences such as failure to file a tax return (SPT)
or filing an incorrect return are now categorised as tax crimes under written law principles (lex
scripta, lex certa, lex stricta).

Criminal sanctions may only be imposed if: (1) the violation is repeated (committed more
than once); (2) the taxpayer is proven to have been negligent (culpa) rather than acting with intent
(dolus). If the act stems solely from negligence, administrative sanctions such as fines or interest
are deemed sufficient, without the need for criminal prosecution. In short, any state financial loss
resulting from tax violations must be clearly proven and quantifiable.

8 Sartono, ”Perumusan Norma Sanksi Serta Penegakan Hukum Dalam Undang-Undang Pajak Indonesia”, Syntax
Idea 4, No. 2, (2022): 445

% Nora G.C Asmarani, "UU Cipta Kerja Hapus Pasal 13A UU KUP", https://news.ddtc.co.id/uu-cipta-kerja-
hapus-pasal-13a-uu-kup-24503, 2020, diakses 25 Februari 2024

19 Pajak.io, Sanksi Kealpaan Wajib Pajak Dihapus Dalam UU Cipta Kerja, 2020, Sanksi Kealpaan Wajib Pajak
Dihapus Dalam UU Cipta Kerja - Pajak.io, diakses 27 Februari 2024
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Law No. 6 of 2023 on Job Creation has significantly altered both the substance and the
spirit of Article 38 by repealing the application of Article 13A from Law No. 28 of 2007. Through
this amendment, Article 38 underwent substantial transformation, stipulating that any person
whose negligence causes potential loss to state revenue may be subject to a fine of no less than the
amount of the underpaid tax, which has not yet been paid or has been underpaid, and up to a
maximum of twice that amount. In addition, the offender may also be subject to imprisonment.

The legal structure embodied in Article 38 of Law No. 28 of 2007 in conjunction with
Law No. 6 of 2023 on Job Creation stipulates that criminal sanctions may only be imposed when
there is a sufficiently serious degree of negligence. This does not refer to minor negligence but to
negligence that is evident, gross, and substantial in nature. In the realm of criminal law, such
negligence is interpreted as a significant fault approaching grave error and not merely a form of
light carelessness (culpa levis). The assessment of negligence is based on a general societal
standard, namely how an ordinary, reasonable person would behave in a similar situation.
Accordingly, the benchmark for negligence should not rely on the behaviour of a person who is
overly cautious or, conversely, habitually reckless. Therefore, such offences may be classified as
quasi-delicts, meaning that the imposition of criminal sanctions must be conducted proportionally.
As stated by Nico Ngani (lecturer and author), the notion of “lack of prudence” encompasses
inattention, lack of skill, or failure to take reasonable preventive measures in specific circumstances
or during the commission of an act.

The abolition of Articles 38 and 13A of the Tax General Provisions and Procedures Law
(KUP Law) through Law No. 6 of 2023 on Job Creation signifies a paradigm shift in tax sanction
enforcement. Previously, criminal sanctions were treated as ultimum remedium (a last resort), but
the current trend suggests a movement toward primum remedium (a first resort). However, in
practical tax enforcement, tax officials and law enforcement officers often encounter difficulties in
distinguishing between first-time and repeated offences, as well as in determining the nature of the
fault whether it constitutes negligence (culpa) or intent (dolus). Many tax officials hold the view
that the authority to determine the nature of the fault lies solely with the judiciary through court
proceedings. As a result, Articles 38 and 13A have rarely been utilised in tax enforcement. This
trend has further reinforced the tendency to apply criminal sanctions at an early stage, rather than
as a final measure, while the lack of clarity in defining offences and proving fault has contributed
to legal uncertainty in the enforcement of tax penalties.

The restructured Article 38, following the repeal of Article 13A, represents a mechanism
for enhancing the effectiveness of criminal law in tax enforcement. One of the rationales behind
the repeal of criminal exemptions was the practical difficulty in proving whether an offence was a
first-time violation. This removal may also restrict the discretionary authority (freies Ermessen) of
law enforcement officers, who function as administrative officials in the imposition of tax-related
sanctions.

In the context of criminal liability, dolus or intent is an essential element that determines
the classification of a criminal act. This has implications for the severity of the punishment, as
stipulated in Article 39 paragraph (1), letters ¢ and d of the KUP Law. For the same act namely,
the submission or non-submission of a tax return (SPT) the offence may be categorised as a serious
crime if it involves full intent (dolus), where the perpetrator knowingly and voluntarily, without
external coercion, commits the act and intends the consequences thereof. Conversely, a person
should not be subject to criminal punishment if the act was committed without awareness (i.e.,
without intent), especially if the resulting consequences were unintended.

The removal of the requirement that the offence must not be committed for the first time
has further expanded the possibility of imposing criminal sanctions for tax return violations. Yet,
negligence or lack of caution is fundamentally a human trait that ought to be considered. A low
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level of education, for example, may contribute to a taxpayer’s failure to exercise due care in
fulfilling tax obligations. Therefore, such conduct should more appropriately be addressed through
administrative sanctions such as fines with the option of being supplemented by short-term
imprisonment if necessary, while avoiding incarceration as the primary penalty.

A recent study published in Laws highlights that administrative resolution and
acknowledgment of tax violations remain key components of a tax enforcement strategy rooted in
the principle of ultimum remedium. This approach is designed to offer taxpayers a final opportunity
to comply before the imposition of full criminal sanctions.!!

The repeal of Article 13A of the Tax General Provisions and Procedures Law (KUP Law),
which initially served as an administrative approach aimed at optimising state revenue (fiscally
oriented), signifies a shift in the direction of Indonesia’s legal policy. This shift reflects a change
in the role of criminal sanctions from being a measure of ultimum remedium (last resort) to
becoming an initial instrument in the resolution of tax disputes. This transformation occurred not
only because the previous provision was deemed ineffective and inefficient, but also due to its
potential to trigger legal resistance from taxpayers and the difficulties faced by tax officials in
enforcing it in practice.

With the removal of Article 13A, the scope for repressive approaches such as criminal
investigations into tax offences has become more extensive. On the other hand, initiating
investigative or preliminary examinations based solely on early indications of tax violations that
are more proportionately resolved through administrative means poses a risk of infringing upon the
fundamental rights of taxpayers. The consequences may include reputational damage to businesses,
the erosion of legal safeguards for taxpayers such as the right to claim tax refunds, the loss of
eligibility for tax amnesty, voluntary disclosure mechanisms, and other minor administrative
entitlements.

Furthermore, if the violation is repeated within one year after the offender has served a
prior sentence, the sanction may be doubled. In reality, to this day, there remains no explicit
provision in procedural law that clearly regulates the stages or conditions for applying criminal
sanctions following the imposition of initial administrative penalties.

3. Formulation of Tax Legislation

The Indonesian Penal Code (KUHP) regulates the classification of criminal acts (delik)
into two categories: crimes (kejahatan) and violations (pelanggaran). However, the KUHP does not
explicitly provide the criteria that distinguish these two types of offences. Further explanation can
be found in the Memorie van Toelichting (Explanatory Memorandum) to the Code.”? In the
legislative system (particularly in criminal law), clarity in the explicit formulation of legal
provisions is essential. For instance, the principal criminal sanctions as regulated in the Indonesian
Penal Code (KUHP) generally do not allow for the imposition of imprisonment or detention
cumulatively with a fine. In contrast, tax offences provide three types of criminal sanction
formulations: (1) imprisonment and fines imposed cumulatively; (2) imprisonment or fines as
alternative sanctions; and (3) imprisonment and fines imposed concurrently as a combined
punishment.

This research emphasises that raising awareness among taxpayers is a far more effective
effort than the immediate imposition of punitive sanctions.!* The formulation of criminal sanctions

"' Dwi Nurferyanto dan Yoshi Takahashi, “Establishing Boundaries to Combat Tax Crimes in Indonesia,” Laws
13, no. 3 (2024): 11, https://doi.org/10.3390/laws13030029.
12 Barda N. Arief, 1986, Kebijakan Legislatif Dalam Penanggulangan Kejahatan Dengan Pidana Penjara,
Badan Penerbit Undip, Semarang, him. 116.
13 Preter Talaway dalam Yunita, Sekelumit Uraian tentang Tindak Pidana Perpajakan dan permasalahannya,
Skripsi, Muhammadiyah Palembang, (2019): 91-92.
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in tax legislation generally adopts a cumulative model, combining imprisonment and fines. Only
one provision—namely Article 38—is drafted using an alternative model, allowing for either
imprisonment or a fine. Meanwhile, Articles 39, 40, 41, 41A, and 41B of Law No. 28 of 2007
employ cumulative sanction formulations.

The cumulative sanction model in tax law tends to be rigid and lacks flexibility. Therefore,
it is necessary to establish operational guidelines that allow for proportional judicial discretion.
Such guidelines should include the following elements: first, granting judges the authority not to
impose cumulative sanctions in all cases; second, defining specific conditions that justify the
imposition of alternative sanctions; and third, allowing judges to choose an alternative sanction
even when the statutory provision prescribes a cumulative penalty, provided the stipulated
requirements are met. The adoption of an alternative sentencing model may thus serve as a solution
to avoid overly rigid implementation of cumulative sanctions. It is only proper that judges be
granted room to play an active role in the law enforcement process. Legislation should also provide
guidance for judges to always consider the purposes of punishment when determining the type of
sanction, and to prioritise lighter penalties where such objectives can still be achieved.

Criminal law policy, as it ought to be reflected in tax legislation as part of an effort to
address violations, must be closely aligned with the provisions of the Indonesian Penal Code
(KUHP). If specific tax regulations are intended to establish independent rules, such rules should
be clearly articulated in special clauses. This would help ensure better clarity in the application of
sanctions whether in the form of singular, alternative, or cumulative penalties. A contrario, it can
be interpreted that apart from Article 13A, which explicitly sets out criminal sanctions, the other
provisions are fundamentally designed to operate under the principle of premium remedium.
However, in practice, Article 13A has rarely been enforced due to interpretive ambiguity,
particularly regarding the phrase "first-time offence", and concerns that the application of criminal
sanctions under Article 38 may be invalid if not preceded by administrative measures.

Tax legislation functions not only as a legal instrument to maintain public order but also
as a form of penal policy designed to ensure that every member of society both individuals and
legal entities fulfils their tax obligations. In this regard, the obligation to pay taxes as a form of
responsibility to the state should be prioritised over the pursuit of individual rights. In other words,
the duty to pay taxes must be viewed as a matter of national interest.

The interests of the state are closely linked to the strategic role of tax obligations as the
primary source of revenue for financing development and ensuring the continuity of governmental
functions. Furthermore, the repeal of Article 13A through Law No. 6 of 2023 on Job Creation also
eliminated the provision under the Tax General Provisions and Procedures Law that reflected the
ultimum remedium principle. This provision previously provided space for criminal sanctions to
be applied only as a last resort in the enforcement of tax law.

At present, the only remaining mechanisms to avoid criminal prosecution are through a
formal acknowledgment of wrongdoing by the taxpayer or through termination of investigation by
the Attorney General's Office. In the era of modern legal development, all law enforcement
institutions have begun to formulate legal frameworks that incorporate the use of restorative justice,
in order to remain consistent with the nature of criminal law as ultimum remedium. Within this
framework, the termination of investigation in tax-related cases can be viewed as an alternative
strategy to apply principles of asset recovery and follow the rnoney.14 One of the fundamental
principles of human rights is the equal treatment of all individuals before the law. Accordingly, the
implementation of criminal sanctions and asset confiscation in the field of taxation would be more
just if accompanied by the enactment of the Draft Law on Asset Confiscation (Rancangan Undang-

14 Hartanto, K.E. Suryono, E.T.R Ratnawati, ”Restorative Justice Dalam Peradapan Hukum Modern (Refleksi
Nilai-Nilai Agama Hindu)”, BelomBahadat 13 No. 1, (2023):62
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Undang Perampasan Aset), thereby ensuring legal consistency and fairness in the application of
punitive measure.'®

CONCLUSION

The general provisions contained in the Indonesian Penal Code (KUHP) may serve as a legal
foundation for addressing criminal offences in the field of taxation, including the imposition of
criminal sanctions. Within the framework of positive law, tax sanctions are generally divided into
two main categories: administrative sanctions (such as interest and fines) for procedural violations,
and criminal sanctions (imprisonment, detention, or fines) for acts committed with fault or
negligence. Therefore, it is crucial to clearly distinguish between administrative violations and
criminal tax offences in order to uphold the principles of justice and proportionality in law
enforcement.

The application of criminal sanctions in tax law should ideally be positioned as a corrective
measure of last resort. This approach is important to prevent over-criminalisation of administrative
violations that do not involve substantial mens rea (criminal intent). In this regard, the state must
exercise prudence and selectivity in applying criminal sanctions to ensure tax compliance while
avoiding excessive repressive effects on taxpayers.

The formulation of penal policy in tax law also reflects the need for harmonisation between
taxation law and criminal law. Such alignment is essential to provide law enforcement authorities
with a clear normative foundation in responding to violations, while maintaining the legitimacy of
the legal system in the eyes of the public. On the other hand, legal certainty and firmness in law
enforcement remain a vital part of the state’s effort to prevent fiscal losses and combat corruption,
both of which are closely linked to tax revenue.

RECOMMENDATIONS

The formulation of criminal law policy in taxation should adhere to the principle of ultimum
remedium, whereby administrative measures are prioritised and criminal sanctions are imposed only as
a last resort when compliance cannot be achieved through non-penal mechanisms. To ensure a precise
and just policy direction, the government and legislators must establish a clear framework for assessing
taxpayers’ conduct. Such a framework should include structured guidelines to distinguish between
administrative violations caused by negligence and deliberate tax evasion. This approach promotes
proportionality and reduces the risk of excessive criminalisation within tax enforcement. Moreover, the
design of tax penalties must be responsive to prevailing socio-economic conditions. For example, during
periods of political focus such as elections when economic activity tends to slow down taxpayers ability
to comply may decline. In this context, if asset confiscation is recognised as part of the tax enforcement
toolkit, it would be more equitable to expedite the enactment of an Asset Forfeiture Bill to ensure
integration between fiscal and penal approaches.
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